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Local Government and Regeneration Committee 

2nd Meeting, 2012 (Session 4), Wednesday, 25 January 2012 

Inquiry on a living wage in Scotland 

Supplementary written submissions 

 

Introduction 

1. The Committee has received the following supplementary written submissions 

in relation to its Inquiry on a living wage in Scotland, and are attached to this paper: 
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John Swinney MSP, Cabinet Secretary for Finance, 

Employment and Sustainable Growth 
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Trust for London    6 

Thompson Solicitors   11 
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SUMISSION FROM TRUST FOR LONDON 

 
Introduction 
 
Trust for London is the largest independent charitable foundation funding work which 
tackles poverty and inequality in the capital. We support work providing greater 
insights into the root causes of London‟s social problems and how they can be 
overcome; activities which help people improve their lives; and work empowering 
Londoners to influence and change policy, practice and public attitudes.  
 
Annually we provide over £7 million in grants and at any one point we are supporting 
some 400 voluntary and community organisations. Established in 1891, we were 
formerly known as City Parochial Foundation.  
 
Background 
 
The London Living Wage special initiative (http://www.trustforlondon.org.uk/special-
initiatives/london-living-wage/) was set up at the end of 2008 and developed from the 
Trust‟s commitment to challenge in-work poverty and poor/vulnerable working 
conditions that many Londoners experience. Although the Trust has been supporting 
living wage campaigns (through grants to London Citizens) since 2001, the special 
initiative was a specific programme which aimed to secure a „step change‟ in the 
number of employers signed up to a living wage; and increasing public awareness of 
the campaign. 
 
In 2010, 470,000 Londoners were low-paid employment (1 in 7 jobs in the capital). 
Of this number, over half were women and a third were women in part-time jobs.  
Nearly 50% of young adults are low paid; and in the retail sector 25% of jobs are low 
paid with a further 20% in hotels and restaurants and 17% are in the public and 
community sectors (Source ASHE, ONS, cited in London’s Poverty Profile, 2011) 
http://www.londonspovertyprofile.org.uk/. 
 
Aims and objectives 
 
The Trust‟s special initiative was created to increase awareness and implementation 
of a London Living Wage (LLW) as a means to achieving a better standard of living 
and quality of life for people living in poverty. 
 
The initiatives objectives are to: 
 

1. Increase the number of low-paid workers (an additional 37,000) earning a 
living wage in London. 

2. Empower low-paid workers so they are central to the campaign. 
3. Secure additional financial benefits of at least £111 million in wages for 

London employees. 
4. Develop a Living Wage Foundation to increase and monitor the number of 

employers signing up to become living wage employers. 
5. Critically assess the cost and benefits of adopting a living wage policy, 

including utilising research data and existing models of good practice in order 

http://www.trustforlondon.org.uk/special-initiatives/london-living-wage/
http://www.trustforlondon.org.uk/special-initiatives/london-living-wage/
http://www.londonspovertyprofile.org.uk/


Agenda item 1  LGR/S4/12/2/3 

7 

 

to develop a business case for employers which may be part of their overall 
commitment to corporate social responsibility. 

6. Increase the number of living wage employers to include their commitment to 
the living wage as part of their public documents and publicity. 

7. Influence future social and economic policy in relation to the living wage, 
particularly in relation to Government and political parties. 

 
Funding 
 
The Trust for London has invested nearly £1 million in the initiative, which has three 
elements: 
 

 Campaigning and accreditation - in total, London Citizens 
www.londoncitizens.org.uk has been awarded £850,000, over four years, for 
campaign work particularly in the higher education, retail and public sectors 
and to establish a Living Wage Foundation to promote and accredit the Living 
Wage Employer Scheme. 

 

 Research - Queen Mary, University of London www.geog.qmul.ac.uk has 
been awarded a commission of £80,000, over two years, to undertake 
independent research on the longer-term impact and potential benefits of a 
living wage to both employees and employers. Central to the research will be 
findings from seven sets of comparative case studies across key sectors 
(including living wage and non-living wage employers) on the cost and 
benefits of implementing a living wage. It is anticipated that the research will 
help strengthen and develop a business case model.  This research will be 
available in the Summer of 2012. 

 
In addition the Trust has recently funded IPPR www.ippr.org to undertake 
some economic modelling of the impact of paying a living wage on employers, 
government finances and the wider economy. This research will be available 
in the Summer of 2012. 

 

 Evaluation - Cambridge Policy Consultants www.campolco.co.uk have been 
commissioned to undertake a four-year piece of evaluation to explore and 
assess the overall impact of the Living Wage special initiative.  This 
evaluation will be available at the end of our funding of the initiative in 2013. 

 
Key achievements 
 

 In total, over 140 employers have formally signed up to the LW, with many 
more informally adopting it. 

 

 In 2010, £33 million in additional wages was paid to low-paid workers by 
employers signed up to the living wage scheme. The total over the past 
decade has now reached £96 million (http://tinyurl.com/86she78).   

  

 12 Local Authorities are committed in principle to the London Living Wage, of 
which 4 are already implementing it across their contracted out workforce 
(between 1,000-3,000 employees benefiting in each local authority). 

http://www.londoncitizens.org.uk/
http://www.geog.qmul.ac.uk/
http://www.ippr.org/
http://www.campolco.co.uk/
http://tinyurl.com/86she78
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 12 higher/further education employers have implemented/are implementing 
the London Living Wage including the London School of Economics (LSE), 
Birkbeck, University College London (UCL) and Queen Mary‟s University of 
London (QMUL) (between 50-100 workers benefiting in each institution). 

 

 Approximately 70 Non-governmental organisations (NGOs) have 
implemented the London Living Wage. 

 

 One high street chain has implemented the Living Wage. 
 

 Negotiations are continuing with three supermarket chains including Tesco, 
John Lewis and Marks and Spencer. 

 

 Private sector employers currently include Deloitte, Unilever, JP Morgan and 
Coca Cola. 

 

 LW employer support is strong in Banking and Accountancy sectors with LW 
champions such as Barclays and KPMG. 

 

 There is a continuing commitment from the Mayor of London for the LLW. 
 

 There is support from all three major political leaders in England (David 
Cameron, Ed Miliband and Nick Clegg) for a LW. 

 

 A number of trade unions support the campaign including regional branches 
of PCS, Unite and Unison. 

 
 
Key findings/issues 
 

1. There is wide acceptance that the NMW in London is insufficient to meet the 
basic living needs of Londoners, particularly due to the capital‟s high housing 
costs. This is already accepted by a large number of employers through the 
payment of London Weighting, though this is not paid by all employers – 
hence the need for a LLW. 

 
2. The simplicity of the LW is important, particularly for employers and 

employees to understand it; as well as ensuring that it is monitored effectively. 
The LW is now focussed solely on the hourly pay rate. 

 
3. Backing from key political figures such as the Mayor of London is critical. The 

Mayor‟s role in setting the annual LLW figure also adds weight and credibility 
to the campaign. Political support at a borough level e.g. the Mayor of 
Lewisham, the Council Leader/Chief Executive of LB Islington is also 
important. 

 
4. Media support is also critical. A number of wins including University College 

London and Lush were partly achieved by the Evening Standard 
(http://tinyurl.com/3vpkhsm and http://tinyurl.com/2dgp6yv). 

 

http://tinyurl.com/3vpkhsm
http://tinyurl.com/2dgp6yv
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5. The hardest sectors to „win‟ are those where low pay is intrinsic to large 
sections of the workforce, for example in retail, catering and hotels. 
Conversely, those who have few low-paid staff (ie banking) can be accredited 
more easily. 

 
6. There is a need to invest in an independent organisation to enable the 

campaign to increase the number of living wage employers and to monitor 
compliance of payment of the LLW. A kite mark and annual subscription is 
vital, particularly in enabling the campaign and accreditation to be sustained; 
and for low-paid employees to have confidence that their employer is 
complying with the scheme. 

 
7. The moral case for a living wage is strong. For example, a living wage 

supports working families living in poverty and helps to tackle the growing 
disparity of pay inequality. 

 
8. In some cases there is value in focusing on „reputational benefits/risks‟ to a 

business/company, particularly if it has a strong commitment to CSR. 
 

9. The economic case for Government is also strong, as the emphasis on 
employers paying more, rather than low-paid workers having to rely too 
greatly on welfare benefits such as tax credits to make up the deficit in their 
incomes. 

 
10. The time it takes for an employer to agree to pay the LW varies significantly. 

Generally, the more staff who will benefit from being paid a LW, the longer it 
takes for an employer to sign up. 

 
11. It is critical that contracted-out staff are included in any LW accreditation 

scheme; as if they are not there is the danger that employers will just contract 
out their low-paid staff. 

 
12. It is important that there is a set date for the annual announcement of the LW, 

ideally at the same time as the National Minimum Wage (NMW) is set. 
 

13. LW employers talking to their peers (especially at a HR level) about becoming 
a LW employer is an effective means of encouraging LW accreditation. 

 
14. Having a wide range of supporters backing the campaign is vital. This 

includes employers, employees, trade unions, politicians and civil society 
organisations. 

 
15. Wider public knowledge of the LW creates momentum for the campaign and 

for individual employees and other stakeholders (such as shareholders and 
directors of companies) to raise the issue of LW accreditation with an 
employer.  

 
16. The LW is just one element of improving the conditions of low paid and 

vulnerable workers and is not a panacea. Also of importance is job security, 
working conditions and working flexibly. 
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Trust for London 
January 2012 

 

For more information regarding this submission please contact: 

 

 
Mubin Haq 
Director of Policy & Grants 
Trust for London  
6 Middle Street 
London  
EC1A 7PH 
 
E-mail: mubin@trustforlondon.org.uk 
Tel: 020 7606 6145    
www.trustforlondon.org.uk 
 

mailto:mubin@trustforlondon.org.uk
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SUBMISSION FROM THOMPSONS SOLICITORS 

 
Payment of a Living Wage in Public Procurement Contracts in Scotland 
 

Introduction 
 

1. I have been asked to consider various legal issues arising under UK and EU 
law from the possible inclusion in public procurement contracts in Scotland of 
a contract performance clause requiring the payment of a “living wage”, in 
order to brief Patrick McGuire of Thompsons prior to him giving Evidence to 
the Local Government and Regeneration Committee of the Scottish 
Parliament. I shall address each of the issues I have been asked to consider, 
in the order set out in my Instructions, followed by my conclusions. 

 

(i) Whether it would be possible, under the current EU public procurement 
regime as set out in Directives 2004/18/EC and 2004/17/EC, to 
incorporate payment of the living wage as a contract performance 
clause in all public procurement contracts in Scotland. 

 

2. In brief, my advice regarding the first question is that it would be possible, 
under the current EU public procurement regime as set out in Directives 
2004/18/EC (the “Public Sector Directive”) and 2004/17/EC (the “Utilities 
Directive”), to incorporate payment of the living wage as a contract 
performance clause in public procurement contracts in Scotland, subject to 
certain conditions. 
 

3. I understand the term “contract performance clause” in my Instructions to refer 
to the provisions in Article 26 of the Public Sector Directive (and, with minor 
differences Article 38 of the Utilities Directive), which provides for the inclusion 
of additional contract conditions (“Conditions for performance of contracts”) 
that go beyond the subject matter of the contract: 

“Contracting authorities may lay down special conditions relating to 
the performance of a contract, provided that these are compatible 
with Community law and are indicated in the contract notice or in the 
specifications. The conditions governing the performance of a 
contract may, in particular, concern social and environmental 
considerations.” 

 

4. The recitals in the Public Sector Directive (again with minor differences in the 
Utilities Directive) set out some further indications of the intention behind 
Article 26. Recital 33 of the Directive provides: 

 
“Contract performance conditions are compatible with this Directive 
provided that they are not directly or indirectly discriminatory and are 
indicated in the contract notice or in the contract documents. They 
may, in particular, be intended to favour on-site vocational training, the 
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employment of people experiencing particular difficulty in achieving 
integration, the fight against unemployment or the protection of the 
environment. For instance, mention may be made, amongst other 
things, of the requirements - applicable during performance of the 
contract - to recruit long-term job-seekers or to implement training 
measures for the unemployed or young persons, to comply in 
substance with the provisions of the basic International Labour 
Organisation (ILO) Conventions, assuming that such provisions have 
not been implemented in national law, and to recruit more handicapped 
persons than are required under national legislation.” 

 

5. Taking advantage of the provisions of Article 26 has certain important 
implications. The use of contract conditions focuses attention on the 
stage after the contract has been awarded. It does not attempt, for example, 
to exclude potential contractors on the basis of their previous activities. 
Instead, it requires that whoever is awarded the contract must comply with 
certain conditions in carrying out the contract once it is awarded.  
 

6. Unlike those contract conditions that may be taken into account in the context 
of the award of the contract, which are linked directly to the subject matter of 
the contract, these additional contract conditions may not be taken into 
account in the award of the contract because they are not necessarily related 
to the subject matter of the contract, except in the limited circumstances 
permitted by the ECJ in Commission of the European Communities v French 
Republic, Case C-225/98, 26 September 2000, i.e. where two or more tenders 
are equal and compliance with the additional performance condition is used 
as a tie-break. (In Northern Ireland, the approach has been adopted of making 
the social issue part of the subject matter of the contract, with obvious 
advantages in terms of its legality, but I note that this approach has not been 
raised in my Instructions.)  
 

7. There are several particular issues that arise, affecting the use of this 
approach to require payment of the living wage as a contract performance 
clause. The first is the issue that arises from the use of the term 
“conditions relating to the performance of the contract”. The issue that arises 
is what “relating to” means in this context, and in particular whether it limits 
the ability of contracting authorities to include social considerations. A 
crucially different issue arises in the interpretation of award criteria where the 
term used is “criteria linked to the subject-matter of the public contract in 
question”. This latter term appears to require a somewhat closer nexus 
between the “criteria” and the “subject-matter of the contract” than the nexus 
required between “conditions” and “performance of the contract”. The Recitals 
seem to bear this out, stating that “Contract performance conditions are 
compatible with this Directive provided that they are not directly or indirectly 
discriminatory and are indicated in the contract notice or in the contract 
documents”, concentrating on transparency and discrimination as limits, 
rather than emphasizing any particular degree of nexus between “conditions” 
and the “subject-matter of the contract”. 
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8. A contract condition would not, however, relate to the “performance” of the 
contract if it required, for example, that the contractor provide a living wage 
on another contract. The provision requires, therefore, a clear view of what 
“the contract” in question is, and in particular its boundaries. Article 26 refers, 
after all, to “special” conditions, thus implying that the provision provides for 
conditions that might not ordinarily be included, and might not therefore relate 
to the “subject matter” of the contract, narrowly defined.  

 

9. A second possible limit that appears from a close reading of the Recitals, but 
not the relevant Articles, relates to the use of contract conditions to require 
contractors to abide by legal obligations that would apply to them in any 
event, because they are in generally applicable legislation. This issue arises 
because the recitals specify that two of the possible contract conditions are 
relevant where they have not already been made obligatory under domestic 
law (“to comply in substance with the provisions of the basic International 
Labour Organisation (ILO) Conventions, assuming that such provisions have 
not been implemented in national law, and to recruit more handicapped 
persons than are required under national legislation”). Is it contrary to the 
Directives to include contract conditions that require compliance with domestic 
legislation in performing the contract? Or did the drafters of the recitals simply 
assume that contracting authorities would choose to use such contract 
conditions only where there was no generally applicable legislation?  

 

10. In the absence of any other indication in the drafting of the directives that the 
former is the preferable interpretation, the latter appears both more desirable 
from the perspective of leaving contracting authorities more scope for 
implementing the principle of equal treatment, and more sensible from a 
policy perspective in allowing contracting authorities to choose when using 
contract conditions might be a useful additional basis for enforcing already 
existing legal requirements. In any event, my Instructions do not indicate that 
there is already general legislation providing for a living wage, and so the 
issue raised by the Recitals is probably irrelevant, although it may be useful to 
clarify the relationship between the minimum wage and the living wage in this 
context. 
 

11. Third, the provision in Article 26 that permits contract conditions “provided that 
these are compatible with Community law” is of importance. As the Recitals 
state, direct and indirect discrimination must be avoided, in the sense that the 
choice of contract conditions must not be such as to disadvantage unfairly 
potential contractors from another state. It is of importance, therefore, for any 
living wage scheme to be compatible with the EU internal market Treaty 
requirements, and the Posted Workers Directive.  Both these issues are 
considered below, paragraphs 18-35. 

 

12. The requirement of compatibility with Community law is also important 
because it sets the parameters of the type of contract condition that is 
acceptable beyond compatibility with EU internal market requirements. Thus, 
for example, although the Recital gives as an example a contract condition 
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regarding the “employment of people experiencing particular difficulty in 
achieving integration”, the type of condition that would be permissible under 
Community law could not include a condition that required contractors to 
employ 20 per cent of the workforce working on the contract on the basis of 
racial origin, because that would be contrary to the Race Discrimination 
Directive. The compatibility of the living wage scheme with the Race 
Discrimination Directive is considered below, at paragraphs 36-46. 

 

(ii) If so, whether such a policy could be achieved by amending section 39 
of the Public Contracts (Scotland) Regulations 2006 to include a 
requirement that all contracting authorities stipulate payment of the 
living wage as a condition for performance of the contract.  

 
13. Section 39 (“Conditions for performance of contracts”) of the Public Contracts 

(Scotland) Regulations 2006 (“the Regulations”) provides as follows: 
 

(1) A contracting authority may stipulate conditions relating to the 
performance of a public contract, provided that those conditions are 
compatible with Community law and are indicated in– 

(a) the contract notice and the contract documents; or 

(b) the contract documents. 

(2) The conditions referred to in paragraph (1) may, in particular, 
include social and environmental considerations. 

 
14. It is clear that this Section was intended to implement Article 26 of the Public 

Sector Directive, and will be interpreted as such.  So far as relevant, 
therefore, Recital 33 should be taken into account in the interpretation of 
Section 39.  
 

15. In my view, Section 39 empowers contracting authorities in Scotland to 
incorporate living wage conditions, subject to the caveats set out above. The 
main feature of Section 39 is that it gives discretion to contracting authorities 
to stipulate conditions. It does not require them to do so. Nor does it specify 
which conditions should be specified.  
 

16. I have not been instructed to consider whether such an amendment would be, 
in general, within the powers of the Scottish Parliament, and have not done 
so.  Nor have I been instructed to consider whether any agreements between 
the Government of Scotland and the Government of the United Kingdom may 
affect any such proposed amendment, and I have not done so. Nor have I 
been instructed to consider whether other methods of achieving these 
objectives are available, without legislation, and I have not done so.  

 

17. Leaving aside these issues, to the extent that it is regarded as desirable to 
require contracting authorities to specify living wage conditions in 
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procurement contracts, then an amendment to Section 39 setting out such a 
requirement would be a legally possible way of achieving this. As I suggest 
later, the requirements of the Posted Workers Directive may be satisfied by 
such an amendment, provided it follows a particular form. 

 

(iii) Whether such a policy could be successfully challenged under Directive 
96/71/EC regarding the posting of workers in the framework of the 
provision of services and Article 56 TFEU (ex Article 49 EC) given the 
judgment of the Court in Case C-346/06, Rüffert v Land 
Niedersachsen, 3 April 2008 and any possible defences to such a 
challenge. 

 

Posted Workers Directive 
 

18. It is convenient to consider first the issues concerning Directive 96/71/EC 
(“the Posted Workers Directive”). The Directive applies (Article 1)  

“to undertakings established in a Member State which, in the 
framework of the transnational provision of services, post workers … to 
the territory of a Member State.”  
 

“Posting” arises when, according to Article 1(3)(a), undertakings engaged in 
the transnational provision of services,   

“post workers to the territory of a Member State on their account and 
under their direction, under a contract concluded between the 
undertaking making the posting and the party for whom the services 
are intended, operating in that Member State, provided there is an 
employment relationship between the undertaking making the posting 
and the worker during the period of posting.”  

 
19. It is likely that the proposed living wage scheme would apply to posted 

workers, among others. In this situations, under Article 3(1), Member States 
“shall ensure that, whatever the law applicable to the employment 
relationship, the undertakings … guarantee workers posted to their territory 
the terms and conditions of employment” covering a set of matters provided 
for in the Directive:  

“(a) maximum work periods and minimum rest periods; (b) minimum 
paid annual holidays; (c) the minimum rates of pay, including overtime 
rates; this point does not apply to supplementary occupational 
retirement pension schemes; (d) the conditions of hiring-out of workers, 
in particular the supply of workers by temporary employment 
undertakings; (e) health, safety and hygiene at work; (f) protective 
measures with regard to the terms and conditions of employment of 
pregnant women or women who have recently given birth, of children 
and of young people; (g) equality of treatment between men and 
women and other provisions on non-discrimination.”  
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20. The Directive provides that the minimum rates of pay referred to in 
paragraph 1(c) are “defined by the national law and/or practice of the Member 
State to whose territory the worker is posted.” In the Rüffert case, and in the 
context of the issue considered in this opinion, the relevant provision is (c) 
concerning “minimum rates of pay.” 

 

21. There are several different ways in which Member States may satisfy the 
requirement (“shall ensure”) that workers are to be guaranteed protection of 
these labour standards. One method is for the labour standards to be 
provided for in laws, regulations and/or administrative provisions. These 
standards must be applied by the host state to posted workers.  

 

22. There was considerable debate when the Posted Workers Directive was 
being drafted over how far beyond this provision the Directive should go, 
involving, in particular, the issue of whether “labour standards derived from 
collective agreements should be included and, if so, standards derived from 
which sorts of collective agreements,” Paul Davies, Posted Workers: Single 
Market or Protection of National Labour Law Systems?, 34 Common Market 
Law Review (1997) 571, at 580. The result of this debate was that collective 
agreements were specifically included as a source of legal obligation, but only 
in the context of the building industry, which was the case in Rüffert. In its 
consideration of the Posted Workers Directive, the Rüffert case primarily 
concerned these additional ways of complying relating to collective 
agreements in the building industry.  

 

23. My understanding is that the scheme proposed in Scotland would apply 
beyond the building industry, and that these additional methods of complying 
with the Posted Workers Directive would not be sufficient to provide protection 
for the breadth of the proposal envisaged. To be protected under the Posted 
Workers Directive, therefore, the living wage will need to be provided through 
“laws, regulations and/or administrative provisions”.  
 

24. The proposal that Section 39 would be amended to require a living wage to be 
provided in government contracts would, in principle, satisfy this requirement, 
but it would have to do so with some specificity.  It would not be sufficient, for 
example, for the living wage to be specified by referring to some other source, 
such as a collective agreement. The ECJ held in the Rüffert case that the 
Lower Saxony law did satisfy this requirement, because that provision did not 
itself set out the wages rates but merely referred to the collective agreement. 
It would be necessary, therefore, for any amendment to Section 39 to specify 
the applicable wage rate itself (or, more likely, empower secondary legislation 
to do so). 

 

Article 56 TFEU (ex Article 49 EC) 
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25. Even assuming that the Posted Workers Directive was satisfied in this way, 
the issue arises as to whether there could be a challenge directly under the 
Treaty provisions governing the internal market. Rüffert raises the more 
general issue of the application of Article 56 TFEU (ex Article 49 EC) to the 
inclusion of social requirements in procurement beyond the context of posted 
workers. It is arguable that if the test applicable to procurement linkages in 
general is the same as that applied in Rüffert, i.e. whether such measures 
impose “an additional economic burden that may prohibit, impede or render 
less attractive the provision of their services in the host Member State” (para 
57 of Rüffert), or even if the narrower test of whether the measure is directly 
or indirectly discriminatory on grounds of nationality is applied, such linkages 
may constitute a restriction within the meaning of Article 56 TFEU.  
 

26. In Rüffert, the prima facie breach of Article 49 EC was largely assumed by all 
the parties, and there was little, if any, empirical evidence substantiating the 
allegedly deleterious effect of the law on out of state (particularly Polish) 
contractors. I have no Instructions whether there any empirical assessment 
has been made of the possible effect of a Scottish living wage requirement on 
out-of-Scotland contractors. It would be useful for a study to be conducted so 
that any potential problems in this respect may be addressed and, if possible, 
mitigated.  

 

27. I shall assume, purely for the purposes of this opinion that there is “an 
additional economic burden that may prohibit, impede or render less attractive 
the provision of their services in the host Member State.” It would then be 
necessary to argue that the measure was nevertheless justified. The Court in 
previous cases adopted a three-part test that it applied to the question of 
justification. Of this three-part test, only the first two are significantly in issue in 
Rüffert.  

 

(1) First, are the reasons advanced by the Member State capable of 
constituting “overriding requirements relating to the public interest”, 
Arblade, et al, Joined cases C-369/96 and C-376/96, [1999] ECR I-8453, 
paras 33 and 34, or “imperative requirements in the general interest” 
Reinhard Gebhard v. Consiglio dell”Ordine degli Avvocati e Procuratori di 
Milano, Case C-55/94, [1995] ECR I-4165. 
 

(2) The second issue in the justification process involves asking whether there 
is a nexus between the objective of the measure adopted and the actual 
achievement of the objective in practice; “[measures adopted] must be 
suitable for securing the attainment of the objective which they pursue” 
Gebhard, above, para 37.  See also Case C-19/92, Kraus v Land Baden-
Wuerttemberg [1993] ECR I-1663, para 32. 

 

(3) The third issue in justification is whether the objective sought could be 
accomplished by less restrictive means: “they must not go beyond what is 
necessary in order to attain it.” Gebhard, above, para 37.  See also Case 
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C-19/92, Kraus v. Land Baden-Wuerttemberg, [1993] ECR I-1663, para 
32. The Court in Rüffert does not consider this issue in any detail. 

 

28. Turning to the first issue, the reasons advanced for the measures adopted, 
Lower Saxony advanced three principal justifications in Rüffert.  First, it was 
argued that the state measure was justified by the objective of protecting 
workers. In Michel Guiot and Climatic SA, Case C-272/94, [1996] ECR I-1905, 
the Court held that  

 “the public interest relating to the social protection of workers in the 
construction industry may … because of the conditions specific to that 
sector, constitute an overriding requirement justifying such a restriction 
on the freedom to provide services” (at para 16).  
 

Second, it was argued that the measure was justified by the objective of 
supporting union autonomy through support for collective bargaining.  Third, it 
was argued that the measure was justified by the objective of ensuring the 
financial balance of the social security system, which would be damaged if 
reduced contributions were to be paid into the system because of reduced 
wages being paid to workers contributing to that system.  
 

29. Of these, the Court clearly regarded the first as the principal justification. I 
shall assume that the first objective, of protecting workers, is considered to be 
the main objective in the context of the living wage requirement. It would be 
important for the objective of the measure adopted to be precisely defined and 
recorded. 
 

30. The main question the Court was confronted with in Rüffert was the second 
issue in the justification test, whether the provisions in issue in fact protected 
the interests of the posted workers. The test set out in Finalarte Sociedade de 
Construção Civil Ld, Joined Cases C-49/98, C-50/98 to C-54/98 and C-68/98 
to C-71/98, [2001] ECR I-7831 was whether, “viewed objectively, the rules in 
question in the main proceedings promote the protection of posted workers” 
(at para 41). To do this  

“it is necessary to check whether those rules confer a genuine benefit 
on the workers concerned, which significantly adds to their social 
protection.  In this context, the stated intention of the legislature may 
lead to a more careful assessment of the alleged benefits conferred on 
workers by the measures it has adopted” (at para 42).  
 

Do the legal requirements “in fact pursue the public interest objective of 
protecting workers employed by providers of services established outside 
Germany” (at para 49)? 

 

31. The ECJ held in Rüffert that the relationship between the contested measure 
and ensuring the objective of protecting workers was not convincing. The 
contested measure applied to only part of the construction sector falling within 
the geographical area, since the legislation applied solely to government 
contracts in that sector, and the collective agreement was not declared 
universally applicable.  The Member State had not shown why this limitation 
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to government contracts was “necessary”. And, in any event, the rate of pay 
guaranteed was greater even than that provided for in the national legislation 
transposing the Posted Workers Directive. For the same reasons, the Court 
was unwilling to accept that the measure was justified by the objective of 
supporting union autonomy. And no convincing evidence was presented on 
the financial issues involved to support the social security argument. 

 

32. The approach adopted by the ECJ in Rüffert thus raises significant issues in 
the future for the approach to justification under Article 56 TFEU in the context 
of contract performance conditions. There are several ways of addressing the 
challenge that Rüffert poses in this context. 
 

33. One approach is to seek to attach more weight to the employment protection 
issues involved, for example by arguing that the matter of the living wage is a 
matter of human rights protection, as well as a measure protecting workers” 
interests. In the past, when the Court identifies the interests involved in the 
balancing process as involving questions of “human dignity”, the Court 
appears to be more willing to accord them greater weight, Case C-36/02, 
Omega Spielhallen- und Automatenaufstellungs-GmbH v. 
Oberbürgermeisterin der Bundesstadt Bonn. The legislature should make it 
clear, therefore, that it regards the issue of the living wage as a matter of 
“human dignity”. 

 

34. More importantly, however, it will be necessary to make clear the reasons why 
the procurement approach has been adopted, thus limiting the coverage of a 
living wage requirement to a particular subset of employees, rather than 
legislating that all employers in Scotland should provide a living wage for all 
employees. Making this clear would help address the principal issue identified 
by the Court in Rüffert. 

 

35. Finally, an important clarification will be necessary concerning the level at 
which the living wage is set.  Why is this rate of pay chosen, as opposed to 
some other rate? In this context, it will be vitally important to avoid any sense 
that the rate chosen was intended to, or was known to, exclude or make more 
difficult the participation, of non-UK contractors. 
 

(iv) Whether such a policy could be successfully challenged under article 14 
of Directive 2000/43/EC (the “Race Discrimination” Directive) given 
that people of Scottish and English nationality are considered to be 
separate racial groups (see BBC Scotland v Souster [2001] IRLR 150) 
and any possible defences to such a challenge. 

 
36. Article 14 of the Race Discrimination Directive provides: 

“Member States shall take the necessary measures to ensure that: 

(a) any laws, regulations and administrative provisions 
contrary to the principle of equal treatment are abolished; 
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(b) any provisions contrary to the principle of equal treatment 
which are included in individual or collective contracts or 
agreements, internal rules of undertakings, rules governing 
profit-making or non-profit-making associations, and rules 
governing the independent professions and workers” and 
employers” organisations, are or may be declared, null and 
void or are amended.” 

 

37. Article 2(1) of the Race Discrimination Directive provides that  

 “For the purposes of this Directive, the principle of equal treatment 
shall mean that there shall be no direct or indirect discrimination 
based on racial or ethnic origin.”  

 

38. There is no definition provided in the Race Discrimination Directive on the 
meaning of “racial or ethnic origin”, and there has been no relevant 
interpretation by the Court of Justice of the European Union (CJEU) of the 
meaning of these terms, so far as I am aware.  

 

39. It is likely that the Court would take the position that, although the meaning of 
these terms in EU law will be affected by the interpretation of these terms in 
the national law of the Member States, the meaning of these terms in the 
Directive is ultimately a matter of EU law, and that these terms have an 
autonomous meaning within EU law. The Directive specifically provides that 
domestic law may have a wider scope than the Directive.  

 

40. For the CJEU to extend the terms “racial or ethnic origin” in the Directive to 
include “national origins” would, in my view, be unlikely, but not impossible. 
On the one hand, it may be argued that the European Court of Human Rights 
has interpreted the term ethic origins in Article 14 of the European Convention 
on Human Rights to include aspects of nationality within its definition, see, 
e.g. Timishev v. Russia, nos. 55762/00 and 55974/00, ECHR 2005-XII.  

 

41. On the other hand, in arriving at the view that it would be unlikely, there are 
several considerations that the Court would be likely to take into account. It 
would be relevant that the issue of nationality and national origins would be 
seen as already the subject matter of an extensive body of EU law, which 
forms the core of EU internal market law, and which would be the relevant 
body of law to consider in this context, rather than extending the Race 
Discrimination Directive. 
 

42. Although it was held in BBC Scotland v Souster [2001] IRLR 150 that a 
person may be unlawfully discriminated against, under domestic UK law, on 
the grounds of that he or she is English, that decision was based on the 
extended definition included in the Race Relations Act 1976. That Act 
contains provisions against discrimination on “racial grounds”. In section 3(1) 
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“racial grounds” is defined as “any of the following grounds, namely colour, 
race, nationality or ethnic or national origin”.  

 

43. Article 3(2) of the Race Discrimination Directive specifically provides, 
however, that the Directive “does not cover difference of treatment based on 
nationality”. Nor do the terms “racial or ethnic origin” in the Directive 
specifically include the term “national origin”.  

 

44. It would also be relevant that in other EU law contexts in which the term “race 
or ethnic origins” is found, and the intention is also to include “national 
origins”, this is specifically provided for. Article 21(1) of the EU Charter of 
Fundamental Rights, for example, provides that 

 “Any discrimination based on any ground such as sex, race, colour, 
ethnic or social origin, genetic features, language, religion or belief, 
political or any other opinion, membership of a national minority, 
property, birth, disability, age or sexual orientation shall be 
prohibited.” 

 

45. My advice, therefore, is that, although the matter is not beyond doubt, the 
Directive would probably not be interpreted to cover discrimination between 
the English and the Scots, whatever the position under domestic law, 
although a more extensive investigation of how the Directive has been 
implemented at the national level in the different Member States would help to 
clarify this issue.  
 

46. Even assuming, contrary to the view I have expressed, that the term “racial or 
ethnic origins” includes “national origins” for the purposes of the Racial 
Discrimination Directive, such that discrimination between the English and the 
Scots would be covered, the issue would be likely to arise, at most, as one of 
alleged indirect discrimination. To establish a case of indirect discrimination 
would require evidence of adverse impact. Whether such adverse impact 
could be established would depend on the facts advanced, and I have no 
instructions on what these might be. There would also be the issue of 
justification to be considered, which would involve similar considerations to 
those on proportionality considered previously. 
 

(v) Whether there are any other facets of UK and/or EU law which counsel 
thinks may pose a challenge to the introduction of such a policy. 

 

47. The issues discussed above address the principal issues that appear to me to 
arise from the information that I have been provided in my Instructions. I have 
identified above several issues that I have not been asked to address that 
may be relevant.  In addition, there are issues surrounding the procurement 
powers of local authorities in Scotland that I have not been asked to consider. 
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48. Finally, in my initial Instructions I was not asked to consider any implications 
of the public sector equality duties under the Equalities Act 2010 for the issue 
of the living wage in public procurement. In conference, it was suggested that 
it may be useful if I address this issue briefly.  

 

49. Section 149 of the Equalities Act 2010 provides that: “A public authority must, 
in the exercise of its functions, have due regard to the need to …  advance 
equality of opportunity between persons who share a relevant protected 
characteristic and persons who do not share it”. The relevant protected 
characteristics are age; disability; gender reassignment; pregnancy and 
maternity; race; religion or belief; sex; and sexual orientation. Having “due 
regard” involves having due regard, “in particular, to the need to remove or 
minimise disadvantages suffered by persons who share a relevant protected 
characteristic that are connected to that characteristic”. The “function” of 
public authorities includes the procurement function. Section 149 has been 
brought into effect in Scotland and is relevant for the issue of a living wage in 
Scottish public procurement. If it can be shown that some of those who would 
benefit from the introduction of a living wage in public procurement are those 
with “protected characteristics”, then the introduction of a living wage may be 
seen as partly justified by the duty on Scottish public authorities to comply 
with a legal duty under section 149. 

 

50. For the sake of completeness, I should add that, in addition to the general 
duties set out in Section 149, the Equality Act 2010 empowers Ministers of the 
Crown, Welsh Ministers and Scottish Ministers, by regulation after consulting 
the Equality and Human Rights Commission, to impose more specific duties 
on the specified public authorities for the purpose of enabling the “better 
performance” by the authority of its general duties. Section 155 provides that 
these regulations may require a public authority to “consider such matters as 
may be specified from time to time”. The Act explicitly provides that the 
specific duties may impose duties “in connection with” its “public procurement 
functions” on a public authority that is a contracting authority within the 
meaning of Directive 2004/18/EC. A “public procurement function” means a 
function the exercise of which is regulated by Directive.  

 

51. In its August 2010 consultation document on the public sector equality duties 
(Government Equalities Office, 2010, para 5.21), the Coalition Government 
indicated its scepticism about the specific procurement duty, stating: “We do 
not believe it is necessary to impose burdensome additional processes on 
public bodies telling them how to conduct their procurement activity: they will 
be judged on the outcomes that they deliver.” In its response to the 
consultation (Government Equalities Office, 2011, 18), the Coalition 
Government concluded that it would not include any specific duties for 
procurement for English public authorities, and simply to leave it public 
authorities to apply the general duty to procurement without further 
elaboration, as was the case prior to the 2010 Act. The general duties were 
brought into force from April 2011.  
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52. When the UK Government decided not to bring these specific procurement 
duties in section 155 into effect, the Scottish Government, mindful of the value 
of a level playing field, took the same decision. However, when the Welsh 
Assembly Government decided to operationalise these procurement duties, 
the Scottish Government decided to look again at procurement and to seek 
views on whether similar duties might be effective in Scotland (Scottish 
Government, 2011).  This consultation was due to end in November 2011. 
The outcome of that consultation and the decision of Scottish ministers on 
whether and how to operationalize section 155 may also have an impact on 
the issue of a living wage in procurement. 
 
Conclusions 
 

53. My conclusions are: 
 
(1) It would be possible, under the current EU public procurement regime as 

set out in Directives 2004/18/EC (the “Public Sector Directive”) and 
2004/17/EC (the “Utilities Directive”), to incorporate payment of the living 
wage as a contract performance clause in all public procurement contracts 
in Scotland, subject to certain conditions. 
 

(2) To the extent that it is regarded as desirable for contracting authorities to 
be required to specify living wage conditions in procurement contracts, 
then an amendment to Section 39 of the Regulations setting out such a 
requirement would be a legally possible way of achieving this.  

 

(3) To be protected under the Posted Workers Directive, the living wage will 
need to be provided through “laws, regulations and/or administrative 
provisions”. A suitable amendment to Section 39 should meet the 
requirements of the Posted Workers Directive in this respect. 

 

(4) If the living wage requirements constitute a restriction within the meaning 
of Article 56 TFEU, then the issue of justification arises. Assuming that the 
measure is seen by its supporters to be justified by the objective of 
protecting workers, the main issue would be whether the provisions in 
issue in fact protected the interests of workers, and whether the measure 
was “necessary” to do so. 
 

(5) In this context, the legislature should make it clear that it regards the issue 
of the living wage as a matter of “human dignity”.  

 

(6) In this context, the legislature should also make clear the reasons why the 
procurement approach has been adopted, as opposed to legislating that 
all employers in Scotland should provide a living wage for all employees. 
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(7) It would also be important to explain why the level at which the living wage 
was set was chosen, and in particular that no element of protectionism 
was present in the decision. 

 

(8) Although the matter is not beyond doubt, the Race Discrimination Directive 
would probably not be interpreted to cover discrimination between the 
English and the Scots, whatever the position under domestic law. 

 

(9) The public sector equality duties in the Equality Act 2010 may support 
further the legal basis for introducing a living wage in public procurement. 
 

54. I should add that I have not, of course, been supplied with any detailed 
scheme for implementing a living wage as a performance condition in Scottish 
public procurement contracts.  As will, I hope, appear obvious, whether or not 
such a scheme is at risk of successful challenge under EU law will depend 
substantially on the detail of the methods chosen and how they are 
implemented in practice. I would be delighted to consider any further issues 
that arise in the future. 

 

 

Christopher McCrudden 
Blackstone Chambers,  
Blackstone House, Temple,  
London EC4Y 9BW 
19th December 2011 
 
 
 
Sarah Smith 
Thompsons Solicitors 
Berkeley House 
285 Bath Street 
Glasgow G2 4HQ 
 



Agenda item 2  LGR/S4/12/2/4 

1 

 

Local Government and Regeneration Committee 
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number: 
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(Consequential Amendments) Order 2012 (SSI 2011/draft) 

Type of instrument: Affirmative Instrument 

40 day date: 7 February 2012 

Local Government and 

Regeneration Committee deadline 
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7 February 2012 

  

Motion for approval lodged: Yes. S4M-01687 
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by Sub Leg Committee: 

No 

Purpose of instrument: This Order makes consequential 

amendments to the Representation of the 

People Act 1983, the Local Electoral 

Administration and Registration Services 

(Scotland) Act 2006 and the Representation 

of the People (Postal Voting for Local 

Government Elections) (Scotland) 

Regulations 2007 all in consequence of 

provisions within the Local Electoral 

Administration (Scotland) Act 2011. 

 

Local Government and Regeneration Committee consideration 

Policy objectives of the instrument 

1. The Executive Note for this instrument and the Draft Instrument, attached at 

Annexes 1and 2 respectively, summarise the key changes.    

Procedure for consideration of the instrument 

2. Affirmative instruments are instruments that are “subject to approval” by 
resolution of the Parliament. Depending on the terms of the parent Act under which 
the instrument is laid, an affirmative instrument cannot be made, come into force, or 
remain in force beyond a stated period, without it first being laid in draft before, and 

http://www.legislation.gov.uk/sdsi/2012/9780111015636/contents
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then approved by resolution of, the Parliament. All affirmative instruments are 
considered by the Subordinate Legislation Committee (on various technical grounds) 
and by the relevant lead committee (on policy grounds). 
 
3. Under Rule 10.6.2 of the Standing Orders, any member of the Scottish 
Ministers may, by motion, propose to the lead committee that it recommends that the 
instrument (or draft instrument) be approved. The motion may be moved in 
committee only by the minister in whose name it is lodged or by any other member 
who has indicated support for it. The minister in whose name the motion is lodged is 
entitled to attend the committee and participate in the debate on the motion, but may 
not vote. To inform the debate on the motion for approval it has become normal 
practice to have a separate agenda item on the instrument in order to take evidence 
from the Minister and officials prior to the debate. This is because officials cannot 
speak in the debate and because the debate itself is limited to a maximum of 90 
minutes. 
 
4. Where the lead committee has considered a motion recommending approval of 
the instrument, it must report to the Parliament. If the committee recommends 
approval of the instrument, the Parliamentary Bureau must lodge a motion inviting 
the Parliament to approve the instrument, which is then moved in the Chamber. If the 
committee disagrees to the motion recommending approval, it is up to the Scottish 
Government to either withdraw the instrument or invite the Bureau to schedule time 
in the Chamber for a debate on a motion to approve the instrument. 
 
 

Michael Ofori-Adu 
Committee Assistant  

20 January 2012 
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Annexe 1 
 
EXECUTIVE NOTE 
 
Local Electoral Administration (Scotland) Act 2011 (Consequential 
Amendments) Order 2012 

The above Instrument, if approved, will be made by Scottish Ministers in exercise of 
the powers conferred by section 20(1) of the Local Electoral Administration 
(Scotland) Act 2011 and all other powers enabling them to do so. 
 
Policy Objectives 
 
This Order amends the Representation of the People Act 1983, the Local Electoral 
Administration and Registration Services Act 2006 and the Representation of the 
People (Postal Voting for Local Government Elections) (Scotland) Regulations 2007, 
all inconsequence of provisions contained in the Local Electoral Administration 
(Scotland) Act 2011 (“the 2011 Act”). 
 
The Order repeals section 66(1)(d) of the Representation of the People Act 1983 
(“the 1983 Act”) as it is no longer required. The provisions referred to in section 
66(1)(d) have themselves been repealed by the 2011 Act and the persons covered 
by those repealed provisions (observers at Scottish local government elections) are 
now covered by section 66(1)(c) of the 1983 Act.. 
 
Having repealed section 66(1)(d) of the 1983 Act, it is also appropriate to repeal 
paragraph 2 of Schedule 2 to the Local Electoral Administration and Registration 
Services (Scotland) Act 2006 (“the 2006 Act”), which inserted section 66(1)(d) into 
the 1983 Act. 
 
The Representation of the People (Postal Voting for Local Government Elections) 
(Scotland) Regulations 2007 are amended to update references in those regulations 
in consequence of the Electoral Commission’s role at Scottish Local Government 
elections. 
 
Regulation 5 (persons entitled to be present at proceedings on issue of postal ballot 
papers) and regulation 6 (persons entitled to be present at proceedings on receipt of 
postal ballot papers) are amended to replace references to sections 8-10 of the 2006 
Act (which related to observers at local government elections in Scotland and were 
repealed by the 2011 Act), with references to sections 6A to 6D of the Political 
Parties, Elections and Referendums Act 2000 as these provisions now cover 
observers at these elections.  

Regulation 31(4) (forwarding of documents) has been amended to show that postal 
ballot paper returns should be forwarded to the Electoral Commission rather than 
Scottish Ministers.  This reflects the Commission’s statutory responsibility for 
Scottish Local Government elections. 
 
Consultation 
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No Consultation was required for these amendments. 
 
Impact Assessments 
 
A Business Regularity Impact Assessment is deemed not be required in this instance 
as policy changes will not lead to costs or savings for business, third or public sector 
organisations, regulators or consumers. There is no additional cost on the public 
sector as the Scottish Government would continue to meet the costs of associated 
activity whether or not it was in the legislation and there is no transfer of costs or 
benefits from one group to another.    
 
An Equality Impact Assessment is not required for this Order. 
 
Financial Effects 
 
There are no financial affects related to the amendments this Order will make. 
 
Scottish Government Constitution and International Directorate 
December 2011 
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Annexe 2 

Draft Order laid before the Scottish Parliament under section 20(3) of the Local Electoral Administration 

(Scotland) Act 2011, for approval by resolution of the Scottish Parliament. 

D R A F T  S C O T T I S H  S T A T U T O R Y  I N S T R U M E N T S  

2012 No. 

REPRESENTATION OF THE PEOPLE 

The Local Electoral Administration (Scotland) Act 2011 

(Consequential Amendments) Order 2012 

Made - - - -     

Coming into force in accordance with article 2 

The Scottish Ministers make the following Order in exercise of the powers conferred by section 20(1) of 

the Local Electoral Administration (Scotland) Act 2011(1) and all other powers enabling them to do so. 

In accordance with section 20(3) of the Local Electoral Administration (Scotland) Act 2011, a draft of this 

instrument has been laid before and approved by resolution of the Scottish Parliament. 

Citation and commencement 

1. This Order may be cited as the Local Electoral Administration (Scotland) Act 2011 (Consequential 

Amendments) Order 2012. 

2. This Order comes into force on the day after the day on which it is made. 

Amendment of the Representation of the People Act 1983 

3. Section 66(1)(d) (persons subject to the requirement of secrecy) of the Representation of the People 

Act 1983(2) is repealed. 

Amendment of the Local Electoral Administration and Registration Services (Scotland) Act 2006 

4. Paragraph 2 of schedule 2 to the Local Electoral Administration and Registration Services (Scotland) 

Act 2006(3) is repealed. 

                                            
(1) 2011 asp 10. 
(2) 1983 c.2; section 66(1)(d) was inserted by the Local Electoral Administration and Registration Services (Scotland) Act 2006 (asp 14), 

schedule 2, paragraph 2. 
(3) 2006 asp 14. 
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Amendment of the Representation of the People (Postal Voting for Local Government Elections) 

(Scotland) Regulations 2007 

5. The Representation of the People (Postal Voting for Local Government Elections) (Scotland) 

Regulations 2007(4) are amended as follows. 

6. In regulation 5 (persons entitled to be present at proceedings on issue of postal ballot papers) for 

“section 8, 9 or 10 of the Local Electoral Administration and Registration Services (Scotland) Act 2006” 

substitute “sections 6A to 6D of the Political Parties, Elections and Referendums Act 2000(5)”. 

7. In regulation 6 (persons entitled to be present at proceedings on receipt of postal ballot papers) for 

“section 8, 9 or 10 of the Local Electoral Administration and Registration Services (Scotland) Act 2006” 

substitute “sections 6A to 6D of the Political Parties, Elections and Referendums Act 2000”. 

8. In regulation 31(4) (forwarding of documents) for “the Scottish Ministers” substitute “the Electoral 

Commission”. 

 

 

 

 

 

 

 Name 

 Authorised to sign by the Scottish Ministers 

St Andrew’s House, 

Edinburgh 

Date 

                                            
(4) S.S.I. 2007/263. 
(5) 2000 c.41; sections 6A to 6D were inserted by the Electoral Administration Act 2006 (c.22), section 29. 
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EXPLANATORY NOTE 

(This note is not part of the Order) 

This Order makes consequential amendments to the Representation of the People Act 1983 (“the 1983 

Act”), the Local Electoral Administration and Registration Services (Scotland) Act 2006 and the 

Representation of the People (Postal Voting for Local Government Elections) (Scotland) Regulations 2007 

all in consequence of provisions within the Local Electoral Administration (Scotland) Act 2011 (“the 2011 

Act”). 

Article 3 repeals section 66(1)(d) of the 1983 Act as the provisions referred to there have themselves 

been repealed by the 2011 Act. The persons covered by those repealed provisions (observers at Scottish 

local government elections) are now covered by provisions referred to elsewhere in section 66 of the 1983 

Act. 

Article 4 repeals paragraph 2 of schedule 2 to the Local Electoral Administration and Registration 

Services (Scotland) Act 2006, which inserted section 66(1)(d) into the 1983 Act. 

Articles 5 to 8 update references in the Representation of the People (Postal Voting for Local 

Government Elections) (Scotland) Regulations 2007 in consequence of the Electoral Commission’s role at 

Scottish local government elections. 
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